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PREFACE

I, the Chairperson of the Department-related Parliamentary Standing Committee on Home Affairs having been authorized by the Committee to submit the Report on its behalf, do hereby
present this One Hundred and Twenty Ninth Report on the Sixth Schedule to the Constitution (Amendment) Bill, 2007 and the Constitution (One Hundred and Seventh Amendment) Bill, 2007
(Annexures| & 11).

2. In pursuance of the rules relating to the Department-related Parliamentary Standing Committees, the Chairman, Rajya Sabha in consultation with the Speaker, Lok Sabhareferred  the
Sixth Schedule to the Constitution (Amendment) Bill, 2007 and the Constitution (One Hundred and Seventh Amendment) Bill, 2007, as introduced in the Lok Sabha on 30 November 2007 and
pending therein, to the Committee for examination and report by the last day of the first week of the first part of the Budget Session, 2008.

3. The Committee held nine sittingsin all spread over eighteen hours on the Bills. In its meeting held on 13 December, 2007, the Committee heard the presentation of the Home Secretary,
Government of India and other officers of the Ministry of Home Affairs, on the Bills and held preliminary discussion thereon. Keeping in view the political sensitivity and implications of the
proposed legislations and the large number of representations received from organizations and public, the Committee heard the oral evidence of local MPs of both the Houses of Parliament,
namely, Shri Dawa Narbula, representing Darjeeling in Lok Sabha and Shri Saman Pathak representing State of West Bengal in Rajya Sabha; former Members of Parliament from that area,
namely, Sarva Shri Ananda Pathak, R.B. Rai & S.P. Lepchaand Smt. Dil Kumari Bhandari; eighty-four witnesses representing twenty organisations including political parties and seven
individuals including some of the former Councillors of the Darjeeling Gorkha Hill Council, in its sittings held on 20th December, 2007, 10t and 11t January, 2008.

3.1  The Committee also interacted with the representatives of an All Party Delegation of the West Bengal Legislative Assembly on the provisions of the Bills, inits sittings held on 21t
January 2008.

4, The Committee also heard the oral evidence of Administrator, Darjeeling Gorkha Hill Council and the Chief Secretary and senior officers of the Government of West Bengal in its
meeting held on 7t February, 2008.
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5. Initssitting held on 18t February, 2008, the Committee held in-house discussion on the Billsin the light of the evidence tendered by witnesses and written views submitted by
individuals and organisations. The Committee also heard the oral evidence of Home Secretary on various issues raised on the provisions of the Billsin the same meeting. The Committee took up

clause-by-clause consideration of the Bills on 19t" February 2008.

6. The Committee considered the draft Report in its sitting held on 27t February, 2008 and adopted the same.

7. The Committee has made use of the following documents in the finalization of the Report:
0) Sixth Schedule to the Constitution (Amendment) Bill, 2007;
(i) Constitution (One Hundred and Seventh Amendment) Bill, 2007;

(iii)
(iv)
v)

(vi)
(vii)

Background Note on both the Bills supplied by the Ministry of Home Affairs;
Memorandum of Settlement signed on 22.08.1988 (Darjeeling Accord);

Memorandum of Settlement signed on 23.08.1988 (Darjeeling Accord);
Darjeeling Gorkha Hill Council Act, 1988 enacted by the West Bengal Legidative Assembly on 15.10.1988;
Memorandum of Settlement (MOS) signed on 06.12.2005 between the Government of India, Government of West Bengal and Shri Subash Ghisingh, Administrator,

Darjeeling Gorkha Hill Council;

(viii)  Written memoranda submitted by organizations/individuals to the Committee;
(ix) Oral evidence tendered before the Committee;
(x) Debates of the Constituent Assembly dated 5th & 6t September, 1949 relating to the Sixth Schedule;
(xi) Bookstitled :
(& "Fifth and Sixth Schedules to the Constitution of India": by P. Chakraborty, 2005, Capital Publishing House, Delhi;
(b) "Sixth Schedule to the Constitution™ by Justice B.L. Hansaria, Second Edition 2005, Universal Law Publishing Co. Pvt. Ltd, Delhi.
8. For facility of reference and convenience, observations and recommendations of the Committee have been printed in bold letters in the body of the Report.
9. On behalf of the Committee, | would like to acknowledge with thanks the valuable contributions made by the Members of the Committee in its deliberations; sitting Members from

Darjeeling and aformer Member of the House from that region and witnesses who deposed before it and facilitated the Committee in formulating its views on the Bills. 1 would also like to
express my thanks to the officers of the Ministry of Home Affairs and the Ministry of Law and Justice, Department of Legal Affairs and Legislative Department for their invaluable assistance
rendered to the Committee in the course of the examination of the Bills. A special word of thanks for the Secretariat for the hard work done in preparing this report in avery short time.

NEW DELHI;

h
27t February, 2008. Committee on Home Affairs

SUSHMA SWARAJ
Chairperson

(iv)

REPORT

CHAPTER-I
INTRODUCTION
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1.1  Background totheBillsand their Salient Features

1.1.1 The Sixth Scheduleto the Constitution (Amendment) Bill, 2007:- The Bill seeks to create an autonomous self governing Council called the Gorkha Hill Council, Darjeeling (GHC)
under the Sixth Schedule to the Constitution within the State of West Bengal, which shall have legidative, administrative and financial powersin respect of specified subjects. The Bill also
provides for adequate safeguards for the non-tribal s to ensure that any law as may be made by the GHC will not, in particular:-

(8 extinguish or modify the existing rights and privileges enjoyed by any citizen including his land rights within the areas under the GHC at the commencement of the Sixth
Schedule to the Constitution (Amendment) Act, 2007; and

(b) bar any citizen from acquiring land either by way of inheritance, allotment, settlement or by way of transfer if such citizen is otherwise eligible for such bona fide acquisition
of land within the areas under GHC.

1.1.2 TheConstitution (One Hundred and Seventh Amendment) Bill, 2007:- This Bill seeks to amend articles 244 and 332 of the Constitution. Clause (2) of article 244 of the Constitution
provides that the provisions of the Sixth Schedule shall apply to the administration of the tribal areas in the States of Assam, Meghalaya, Tripuraand Mizoram. This Bill seeks to amend article
244 of the Constitution so as to bring the administration of the areas under the GHC in the State of West Bengal within its ambit. Article 332 of the Constitution provides for reservation of seats
for Scheduled Castes and Scheduled Tribes in the Legislative Assemblies of the States. To protect the rights of non-tribals in the Gorkha Hill Council in Darjeeling, in pursuance of the MoS
dated 6t December, 2005, the existing representation of the Scheduled Tribes and non-Scheduled Tribes in the Legislative Assembly of the State of West Bengal from the areas under the
Gorkha Hill Council is proposed to be kept intact. The Bill, therefore, seeksto insert a new clause after the existing clause (6) of article 332 of the Constitution.

1.2  Darjeeling Accord: Beforeand After

1.2.1 Asper theinformation submitted to the Committee, the background relating to the Darjeeling Accord and the subsequent eventstill the introduction of the Bills under referenceis
explained in subsequent paragraphs.

1.2.2 Four major communitiesinhabit the hills and plains of Darjeeling District- the Nepali, the tribals, the Bengal ees and the original inhabitants (Mech, Rajbansi, Lepcha, Bhutiaetc.). The
atmosphere in the hills of Darjeeling was in keeping with the excellent tradition of communal harmony till the emergence of Gorkhaland agitation led by Gorkha National Liberation Front
(GNLF) which raised the issue of separate State of Gorkhaland with economic blockade and violence. The agitation reached its crescendo in 1980. Asmany as 1200 people were killed while
fighting for their demand for a Gorkha State within the union of India

1.2.3 Following the agitation, two Memoranda of Settlement also known as ‘ Darjeeling Accord’” were signed between the Government of India, Government of West Bengal and the Gorkha
National Liberation Front (GNLF) on 22 & 23 August, 1988, respectively, to put an end to the violent agitation. This Accord paved the way for setting up of an autonomous hill council, named,
Darjeeling Gorkha Hill Council (DGHC) through the Darjeeling Gorkha Hill Council Act, 1988 enacted by the Legidative Assembly of West Bengal on 15.10.1988, for fulfillment of socio-
economic and political aspirations of the hill people of Darjeeling district.

1.2.4 Thesalient features of the Darjeeling Gorkha Hill Council to be set up under the Darjeeling Accord, 1988 are as under:

(@ An autonomous hill council named as ‘ Darjeeling Gorkha Hill Council’ to be set up under a State Act.

(b)  The Council will cover the three hill sub-divisions of Darjeeling District namely, Darjeeling, Kalimpong and Kurseong plus 13 revenue villages (Mouzas) in the Siliguri sub-
division.

(c) The executive power of the Council will cover various subjects, including alotment of land, management of any forest other than reserve forest, agriculture, public hedlth,
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tourism, transport, fisheries, education, small scale and cottage industries, etc.

(d)  The Council shall exercise general powers of supervision of over Panchayat Samities, Gram Panchayats and Municipalities falling within the area of the Council's jurisdiction.
(e) The DGHC Council consists of 42 members, 28 elected and 14 nominated by the State Government, with aterm of five years.

() There will be an Executive Council and the Chairman and Vice-Chairman of the General Council will be ex-officio members of the Executive Council with the Chairman of
the General Council functioning as the Chief Executive Councillor.

(9) The Chairman of the General Council-cum-Chief Executive Councillor will have the ex-officio status and privileges of a Minister in the Council of Ministersin the State.

(h) The Bill for setting up the Hill Council will be introduced and passed in a special session of the State Legislature. The election to the Hill Council will be held by the 15th
December, 1988.

(i) The State Government in order to restore normalcy in the region agreed to review all cases registered under various laws against persons including Government servants
involved in GNLF agitation.

@) GNLF agreed to surrender all unauthorized arms to the district administration and withdraw all agitation activities and to extend full cooperation to the administration for the
maintenance of peace and normalization of the political processin the hill areas of Darjeeling.

1.2.5 Pursuant to the above mentioned Settlements, GNLF agreed to drop the demand for a separate State of Gorkhaland and an autonomous hill council, viz., Darjeeling Gorkha Hill Council
(DGHC) was set up under 'The Darjeeling Gorkha Hill Council Act, 1988 notified by the Government of West Bengal on 15.10.1988. In pursuance of the Darjeeling Accord, elections under
the DGHC Act, were held in 1988, 1993 and in 1999. The term of the last Council expired on 22 March, 2004 after completing its five year term.

1.2.6 Theterm of the Council was further extended upto 26th March, 2005. However, elections to the Council could not be held and as per provisions of the DGHC Act, Shri Subash Ghising
was notified as Administrator of the DGHC exercising caretaker powers of the General Council from March, 2005 and his term was extended six times and the last extension was made on
26.09.2007 for six months or till the first meeting of the newly elected General Council is held whichever is earlier.

1.2.7 However, the Administrator, DGHC had been constantly demanding constitutional status for the DGHC as the above mentioned settlement could not fulfil the aspirations of the hill
people of Darjeeling and again started agitation for conferring constitutional statusin respect of the Darjeeling hill areas. A series of tripartite meetings were held between Government of India,
Government of West Bengal and Administrator, DGHC to review the implementation of Darjeeling Accord and further issues arising from it. Alternately it emerged that the solution liesin
according Sixth Schedule status to the hill areas of Darjeeling District within the State of West Bengal. Accordingly, the Cabinet Committee on Political Affairs approved the proposal of the
Government of West Bengal to enter into an ‘in principle’ Memorandum of Settlement (MOS) to set up a new council under the Sixth Schedule replacing the DGHC.

1.2.8 The objectives of MoS are to replace the existing Darjeeling Gorkha Hill Council by an autonomous self governing council to be known as Gorkha Hill Council, Darjegling under the
Sixth Schedule of the Constitution of India following due consultative legislative and constitutional processes by the State and Central Governments, so as to fulfill the economic, educational
and linguistic aspirations and socio-cultural and ethnic identity of the hill people, while duly protecting the rights of the non-tribals. Accordingly, a Memorandum of Settlement (MoS)
popularly known as ‘ tripartite agreement’ was signed on 06.12.2005 between the Government of India, Government of West Bengal and Shri Subash Ghisingh, Administrator, DGHC for
creating an autonomous self governing Council under the Sixth Schedule to the Constitution for the hill areas of Darjeeling District within the State of West Bengal.

1.2.9 Salient Featuresof Memorandum of Settlement (MoS):

@ The autonomous self-governing Gorkha Hill Council shall comprise of 33 Members of whom 28 shall be elected on the basis of adult suffrage out of whom 10 shall be
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reserved for STs, 15 for non-tribal communities, 3 open for al communities, the remaining five, of which at least two shall be women having some rightsincluding voting rights and
privileges as the other members to be nominated by the Governor from amongst the unrepresented communities of the areas under the council.

(b) The area of the proposed council shall comprise of three contiguous hill sub-divisions, viz., Darjeeling, Kalingpong and Kurseong and 16 Mouzas of Siliguri sub-division
which shall be transferred to Kurseong sub-division.

(c) There shall be safeguards for the non-tribals in terms of their settlement rights, property rights etc. and bona fide acquisition of land by any citizen.
(d)  The Council will have legislative powers in respect to (45) subjects mutually agreed between State Government and Administrator, DGHC.

(e) The Council shall have same powers of supervision over lower tiers of Panchayats as the existing DGHC. Existing arrangement of lower tiers of Panchayats would continue
under the new Council.

® Executive functions of the Council areato be exercised through its Principal Secretary who shall be an officer of the rank not below that of Commissioner/Secretary to
Government of West Bengal.

(9 For interim administration immediately after signing of the agreement and till such time the process of constitutional anendment is carried out and the new Council isput in
place, electionstothe DGHC and to Panchayat bodies in the DGHC areas in accordance with the relevant provisions of the Constitution/existing Laws of the Central/State
Governments would be held, among other things.

(h) Resolution by State Legislative Assembly recommending the grant of Sixth Schedule status for Darjeeling Hill Areas and any other Legislative process as may be necessary
shall be carried out precedent to initiating process for amending Article 244 of the Constitution.

(i) Amendment of Article 244 of the Constitution.
) Amendment of Sixth Schedule through an Act of Parliament and enactment of any other consequentia Parliamentary Act(s).
(k) Dissolution of the DGHC and repeal of the DGHC Act 1988 with appropriate saving clause.

0] Election and Constitution of new Council (within six months of enactment of Parliamentary Acts).

1.2.10 Following the signing of the MoS, the West Bengal Legislative Assembly adopted a Resolution on 16.03.2006 recommending grant of Sixth Schedule status for Darjeeling hill
areas. To achieve the above objectives, the two Bills were introduced in the lok Sabha on 30 November 2007.

1.3  Historical Background of Sixth Schedule

1.3.1 The Sixth Schedule to the Constitution provides for special status to certain areas in the states of Assam, Meghalaya, Mizoram and Tripurain the North Easter Region of the country, in
terms of administrative and functional autonomy.

1.3.2 Thegenesis of this special status to some states of North Eastern part of our country in the constitutional system can be traced back to 18th and 19t centuries. In 1765, estates bordering
north east regions came under the control of the authorities at Fort William. Though the Company appointed its own officers for the collection of public revenue, the actual collection was made
by Zamindars and their officers. Theinternal quarrels among Zamindars and unrest in these areas laid the foundation for the pattern of administration to follow in respect of the tribal areas of
north- east India. Acts of British Government in the course of time conferred on the Governor- General powers to legislate laws separately for the backward areas of Assam valley and its hill
districts?.
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1.3.3 The Government of India Act, 1854 enacted by the British Parliament to bring certain territoriesin India, including Kamrup, Darrang, Nowgong, Sibsagar, Lakhimpur, Garo Hills, Khasi
& Jaintia Hills, Naga Hills, Cachar & Goalpara of erstwhile Assam, under the immediate authority and management of the Governor-General-in-Council. In 1874, the Scheduled Districts Act
was passed, under which, areas inhabited by such backward tribal people were comprised into Scheduled Districts. Around 1880, a need was felt to render again a separate treatment to certain
frontier tracts of Assam, owing to the stage of backwardness prevailing in such tracts or areas. Accordingly the Assam Frontier Tracts Regulation, 1880 was promulgated to give the power to the
Chief Commissioner of Assam, to remove any part of that area from the coverage or extent of the lawsin force in such tract. It was extended to the frontier tracts including the erstwhile Lushai

Hills District of Assam?2.
1.3.4 Again after a careful examination of the whole issue, the Governor-General in Council by a notification under the Government of India Act, 1915-19, declared certain territoriesin the
then Province of Assam as backward tracts.

1.3.5 Againthe Government of India Act, 1935 created three types of special areas. Under the Act of 1935, these backward areas were classified as excluded areas and partially excluded area.
The newly created excluded areas, to the extent of about 18,600 square milesin Assam and 10,000 square milesin the provinces of Madras, Bengal, North-West Frontier, Punjab and Assam,
were placed under the personal rule of the Governor’sin their discretion. The newly created partially excluded areas were placed under the responsibility of a Minister specifically in charge of
such areas while the Governor was assigned with certain special responsibility in the administration of these areas only in certain matters in respect of which he had the power to act in his

(1

individual judgment and to overrule the Minister’'s advice

1.3.6 Inastatement on 16! May, 1946, the Cabinet Mission reiterated the need for special attention of the Constituent Assembly to these excluded and partially excluded areas and tribal areas
while drafting the new Constitution of India. An Advisory Committee was planned on Fundamental Rights and Minoritiesin such manner that it should contain due representation of al the
interests likely to be affected, and should advise the Constituent Assembly on framing an appropriate scheme for the administration of tribal and excluded areas?.

1.3.7 The Advisory Committeein its meeting held on 27t February, 1947 set up three Sub Committees — one to consider the tribal and excluded and partially excluded areas in Assam, another
to consider the tribal areas in the North-West Frontier Province and Baluchistan, and a third Sub Committee to consider the position of excluded and partially excluded areas in the Provinces
other than Assam. The Sub Committee on tribal and excluded and partially excluded areas submitted their report on 28th July, 1947, while the other Sub Committee on the excluded and partially
excluded areas in the provinces other than Assam submitted its interim report on 18th August, 1947 and final report in September, 19475

1.3.8 The Drafting Committee considered the recommendations and the draft prepared by the Sub Committees were included in the draft Constitution of February, 1948.
When the Sixth Schedule was being considered for adoption in the Constitution Assembly, Shri Gopinath Bordolai supporting the idea of Sixth Schedule in the Constitution said:

LU | want to place before you the, background in which this draft had to be formulated. It is not unknown to you that the rule of the British Government and the activities of the
foreign Missions always went together. These areas were formerly entirely excluded areas in the sense that none from the plains could go there and contact them. .......... Sir, some of these
areas were war zones. During the war, the then rulers and officers developed in the minds of these tribal people a sense of separation and isolation and gave them assurances that at the end
of the war they will be independent States managing their affairsin their own way. They were led to believe that the entire hill areas would he constituted into a province and put under
some irresponsible Governor. Y ou might possibly have read in the papers that plans were hatched in England in which the ex Governors of Assam evidently took part, to create a sort of a
Kingdom over there. .......... People of this areawere already fully suffused with these ideas of isolation :and separation. .......... The point therefore that presented itself to us was whether
we should raise in them a spirit of enmity and hatred by application of force or whether we should bring them up under the broad principle of government by good will and love. with that
background the draft was prepared and was placed before, you. In the meantime, great changes have come in the structure of the Government of India. More powers are being vested in the
Centre today than it was contemplated then. The trend of criticism on the amendments that have been submitted seems to indicate that we gave more powers to these autonomous Councils,
perhaps very much beyond what the State L egislature of Assam could. | do not agree with thisview. ....... I submit, therefore, that nothing has been proposed here which isnot in line with
the pattern and the structure of the Constitution which we are framing for the whole of India."

1.3.9 Whilereplying to the debate on the discussion on 6th Schedule Dr. B. R. Ambedkar, Chairman of the Drafting Committee of the Constitution stated:
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5Ibid pp5

"...... Thetribal peoplein areas other than Assam are more or less Hinduised, more or less assimilated with the civilisation and culture of the majority of the people in whose midst they
live. With regard to the tribals in Assam that is not the case. Their roots are still in their own civilisation and their own culture. ........ Their laws of inheritance, their laws of marriage,
customs and so on are quite different from that of the Hindus. | think that is the main distinction which influenced us to have a different sort of scheme for Assam from the one we have
provided for other territories. In other words, the position of the tribals of Assam, whatever may be the reason for it, is somewhat analogous to the position of the Red Indians in the United
States, as against the white emigrants there. Now, what did the Untied States do with regard to the Red Indians? So far as| am aware, what they did was to create what are called
Reservations of Boundaries within which the Red Indians lived. They are arepublic by themselves. No doubt, by the law of the Untied Stated they are citizens of the United States. But that
isonly anominal alegiance to the Constitution of the United States. Factually they are a separate, independent people. It was felt by the United States that their laws and modes of living,
their habits and manners of life were so distinct that it would be dangerous to bring them at one shot, so to say, within the range of the laws made by the white people for white persons and
for the purpose of the white civilisation. | agree that we have been creating Regional and District Councils to some extent on the lines which were adopted by the United States for the
purpose of the Red Indians.”

Development during post-independence period:
1.3.10 Asper the provisions of the Constitution, the provisions of Sixth Schedule can be amended in three different ways:-

@ by Constitutional amendment by following procedure laid down in Article 368 of the Constitution;

(b by an ordinary Parliamentary legislation as provided in paragraph 21 of the Sixth Schedule; and

(c) by notification issued by the Governor under paragraph 1(3) of the Sixth Schedule resulting in amendment to the table appended to paragraph 20 of the said Schedule.
1.3.11 After independence, the sixth schedule has been amended on 10 occasions as per the following details of amendments made from time to time:-

State of Nagaland Act, 1962

Assam Reorganisation (Meghalaya) Act, 1969
North-Eastern Areas (Reorganisation) Act, 1971
Government of Union Territories (Amendment) Act 1971
Repealing and Amending Act, 1974

Congtitution (49th Amendment) Act, 1984

The State of Mizoram Act, 1986

Sixth Schedule to the Constitution (Amendment) Act, 1988
Sixth Schedule to the Constitution (Amendment) Act, 1995
Sixth Schedule to the Constitution (Amendment) Act, 2003

CLOONAWDNE

(=Y

1.3.11 The National Commission to review the working of the Constitution under the Chairmanship of Hon'ble Mr. Justice M.N. Venkatachaliah also dealt with the decentralization and
devolution of powers. The Commission while dealing with institutions working in North-eastern regions of the country recommended that:-

1 The subjects mentioned in the Eleventh Schedul e to the Constitution (relating to entrustment of powers, authorities and responsibilities of the panchayats) may be entrusted
to the Autonomous District Councils functioning under the Sixth Schedule.

2. The implementation of centrally funded projects should be entrusted to the Autonomous District Councils with strict audit by the CAG.
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3. Anti defection law should be made applicable to all the Sixth Schedule areasd.

6 Hansaria, Justice B.L., Sixth Schedule to the Constitution, Universal Law Publishi ng Co., Delhi, 2005, pp 19-28

CHAPTER-II
Presentation of Ministry of Home Affairs

2.1  TheJoint Secretary (Centre State), Ministry of Home Affairs made a PowerPoint presentation before the Committee on 13 December 2007. The salient points of the presentation are
given below:

@ From 2001, the GNLF raised the issue of constitutional status and four tripartite meetings were held between the Government of India, State Government and GNLF.

(b) West Bengal Government amended the DGHC Act to provide for appointment of an Administrator for a period not exceeding six months at atime.

(c) From March 2005, Shri Subhash Ghisingh has been notified Administrator of the DGHC exercising caretaker powers of the General Council.

(d) It became clear that the solution to the issues raised by GNLF could not be satisfactorily resolved without a constitutional amendment.

(e) There was clear perception that Sixth Schedule Status need to be considered for DGHC areas under exceptional circumstances.

® On 01.12.2005, the Cabinet Committee on Political Affairs approved the proposal to enter into an in principle Memorandum of Settlement, to set up a new Council under the
Sixth Schedule replacing the DGHC. The MOS was accordingly signed on 06.12.2005.

(9 Under the GHC based on the mutual agreement between the State Government and DGHC the area has been expanded to include 4 more mouzas from Siliguri sub-division
to the DHC areas.

(h) The MoS also provides for safeguards for the non-tribalsin terms of their settlement rights, property rights etc and bonafide acquisition of land by any citizen.

0) Provision in the Sixth Schedule will ensure that in the new Council area, language and medium of instruction in educational institutions will not be changed without approval
of the State Government.

@) Amendments to the Sixth Schedule shall include provisionsin such manner that non-tribals are not disadvantaged in relation to the rights enjoyed by them at the
commencement of the new Council and their rights and privilegesincluding land rights are fully protected.

(K) New Council will have legisative powersin respect to 45 subjects mutually agreed between State Government and Shri Subhash Ghisingh.
) New Council shall have executive, administrative and financial powersin respect of subjects transferred to it.

(m) There shall be an Executive Council comprising not more than 6 Executive Members from amongst the members of the General Council, one of whom shall be Chief and
another one the Deputy Chief.

(n) At least two Members of the Executive Council will be represented by non-tribals.

(0) State Government to provide an amount, to be decided every year on population ratio basis, as grants-in-aid in two equal installments to the new Council for executing
developmental works.

(9] To accelerate devel opment of the region, Government of Indiaisto provide financia assistance of Rs.30 crore per annum for five years for projectsin the new Council areas
in addition to the normal State Plan.

(9) The State Government also agreed to provide grants-in-aid of Rs.10 crore annually in addition to the budget provisions for development projects.

(9] Immediately after signing of the MoS and till such time the process of Constitutional amendment is carried out and the new Council is put in place, the administration of the
area shall continue to be with the existing DGHC constituted under the existing Act.

(s) On 16.3.2006 the West Bengal Assembly resolved to recommend grant of Sixth Schedule status to DGHC area.

(1) On 3.7.2006 the State Government finalized the areas and subjects to be transferred to the new Council and on 12.12.2006 issued necessary notification reorganising the
existing sub-divisions of Darjeeling district.

(u) Under the Sixth Schedule paras 1-17 relate to administration of the autonomous areas.
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(v) The GHC would be vested with legislative powers on specified subjects and allotted certain sources of taxation.
(w) The Council will have powers to maintain servicesin respect of land, revenue, forest etc and to administer their system of justice.
(x) It is proposed to amend Article 244 of the Constitution to bring GHC areas within the ambit of the provisions of the Sixth Schedule.

) It is proposed to insert a new clause after clause (6) of Article 332 in order to protect the existing representation of STsand Non-STsin the Legislative Assembly of the State
by keeping their constituencies intact in the GHC areas.

CHAPTER-III
Oral Evidence of Witnesses'M emoranda from Public
3.1  The Committee received memoranda in thousands from organizations/individual s expressing views on the Bills. More than hundred organizations/individual s submitted their memoranda
to the Committee. A list showing organizations/individuals who submitted memorandais at Annexure-111
3.2  The Committee also received an overwhelming number of requests seeking to express their views before the Committee. The Committee gave opportunity to most of the organizations/
individuals who requested for an audience beforeit. The organizations/individual s were classified into certain categories and out of each such category some individuals having a representative
character were invited to speak before the Committee. Care was taken to ensure that every shade of opinion got an opportunity to make their views before the Committee. A list of organizations/
individuals those appeared before the Committee is at Annexure V.
3.3  The Committee also heard local MPs, namely, Shri Dawa Narbula, representing Darjeeling constituency in the Lok Sabha and Shri Saman Pathak representing State of West Bengal in
Rajya Sabha; and also former Member of Rajya Sabha from West Bengal, namely, Shri Ananda Pathak.
34  Theviews expressed in the memorandaas well as the oral evidence by witnesses are divergent and diametrically opposite. Some have supported the Bills whereas an overwhelming
majority has rejected them. Some other views al so emerged before the Committee. The views have been summarized and given below.
35 Viewpointsagainst the Proposed L egislations
3.5.1 TheBills conferring Sixth Schedule status to the Gorkha Hill Council, Darjegling are vehemently opposed on the following grounds:

(i) In order to accord Indian identity to the entire Gorkha population in India and also to recognise their patriotism and services to the nation, a separate state for Gorkhas be
created at the earliest by taking together Darjeeling district and adjoining areas of Duars under the provision of the Article 3 (a) of the Constitution;

(i) Without a State of their own, the Gorkha community in Indiais always being misconceived and misconstrued as outsider and immigrant;

(iii) The Administrator, DGHC is an appointee of the State Government. Hence making him a party to the tripartite agreement will in no way reflect people’ s participation and
fulfill their aspirations;

(iv) The Bills defy common logic as they seek to declare an area with nearly seventy per cent non-tribal population as atribal area and then to extend Sixth Schedule status to that
area by Constitutional amendment;

(v) A sizeable population of Gorkhas residesin the Siliguri sub-division whereas only 18 Mouzas are intended to be made part of the proposed Gorkha Hill Council, Darjeeling.
Thiswould further divide the people of the region and also make the region economically backward,;

(vi) As per the MoS signed on 6th December 2005, elections to DGHC and Panchayat bodiesin DGHC areas shall be held in accordance with relevant provisions of the
Constitution and existing laws of the State Government. But no elections were held in the area since 1999;

(vii)  Implementation of the Sixth Schedule Amendment Bill in the present form will lead to compartmentalization between tribal and non tribal of the region and create sharp
divisions between the two groups;

(viii)  Granting of Sixth Schedule status will deprive the population of the region from assimilating with the mainstream,;

(ix) According to Census 2001, the Scheduled Tribe population of Darjeeling district stood at 12.69 percent. Thereisamost three fold increase in the ST population in 2005,
which was achieved after including Tamangs and Limbus under the ST category. The ground on which these two communities were included in the ST category is unknown;

http://164.100.47.5:8080/committeereports/reports/ EnglishCommittees/ Committee%200n%20Home%20A ffairs/129thReport.htm (11 of 24)5/22/2008 5:20:30 PM



x) Hill people including Scheduled Castes and Scheduled Tribes apprehend that the Bill if passed will bring about a division, disharmony and disunity among the people,
disturb the peace and tranquility and it will ultimately lead to destabilization of the strategic area, the Siliguri corridor, which connects the North Eastern Region to the mainland of
the country;

(xi) The passage of these Bills and imposition of Sixth Schedule status will lead to violence and bloodshed in the entire region;

3.6  Viewpointsin favour of the Proposed L egislations

0] The Bills and conferment of Sixth Schedule status to the Gorkha Hill Council, Darjeeling are necessary for the region;
(i) Bloodbath isimminent in case the Bills are stalled;
(iii) Functioning of DGHC could not redress the grievances of the public and the hopes and aspiration of the people could not be fulfilled. To provide

Constitutional recognition and safeguard to DGHC, passage of these Billsisimportant and it would lead to the development of this area;

(iv) The frustration among the people of Darjeeling was due to not holding of elections for along time. These Bills may be passed with some amendments like
giving power to the Council to establish heavy industries; giving representation to its members in the WB Planning Commission and Central Planning Commission and giving
specified package to the Council;

(v) Power will be decentralized in the new administrative set up;

(vi) An elected body of Gorkha Hill Council may be constituted at the earliest. Self-governing bodies like municipalities, panchayats, etc. shall be operationalised
through elections at the earliest;

(vii) The Bills may be passed immediately.

3.7  The Committee was informed that the West Bengal Legislative Assembly had adopted a Resolution on “Inclusion of Darjeeling Gorkha Hill Council in the Sixth Schedule to the
Congtitution of India’ on 19th December 2007. A request was received from the Government of West Bengal requesting the Chairperson of the Committee to grant audience to an All Party
Delegation of the West Bengal Legislative Assembly which would brief her on the subject. The Chairperson placed the request before the Committee and thought it appropriate that the
Delegation may if it so desires, meet the full Committee instead of its Chairperson. The suggestion was agreed to by the State Government and the All Party Delegation from the West Bengal
Legidative Assembly led by Shri Ashok Bhattacharya, Minister-in-Charge of the Municipal Affairs and Urban Development Department, Govt. of West Bengal interacted with the Standing
Committee in its sitting held on 218t January, 2008. The delegation informed the Committee that the West Bengal Legislative Assembly had adopted two resolutions regarding inclusion of
Darjeeling Gorkha Hill Council in the Sixth Schedule; one on 16th March 2006 and the other on 19th December 2007. The members of the delegation consisting of four Ministers and eighteen
MLAs while supporting the Bills requested the Committee to submit its report at the earliest so that the Bills could be enacted by Parliament soon after it meets for the Budget Session and
elections held and the new Council under the Sixth Schedule could be set up which would help in restoring peace and normalcy in Darjeeling hill areas. It was also stated by the members of the
delegation that delay in passage of the Bills would cause frustration amongst people and send confusing signals.

3.7.1 The members of the delegation further stated that the Gorkha Hill Council under the State Act did not have the constitutional sanctity as, in the Indian Constitution there was no provision
of autonomous “ District Council” outside Sixth Schedule. They added that since the existing DGHC was not a constitutional body, alot of confusion took place between the State Government
and the DGHC in terms of power sharing. The members of the delegation were of the view that the Constitutional sanctity granted through the Sixth Schedule would satisfy peopl€’ s sentiments.
They further added that early passage of the Bills was imperative to end the turbulence in the hill areas and any further delay could lead to unrest among people which may aso be violent in
nature.

3.8  Other viewpointson the Proposed L egidation

0] Theterritory of Duars may also be included in any proposal that seeks to solve the problem of the area as these are contiguous areas of the Darjeeling district
and linguistically united by the Nepali language;
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(i) Thereis no provision in the Sixth Schedule for the constitutional rights and privileges of the Scheduled Castes. While reserving 10 seats for Scheduled Tribes,
15 for non-Tribals and 3 open, no seats have been kept reserved for Scheduled Castes inspite of its substantial population. There should be reservation for women in the
Council.

(iii) The Bill seeks to empower the West Bengal Government to nominate five members with equal powers including voting rights and privileges to the Council.
West Bengal Government intends to use the nominations to tilt the balance in the proposed Council in its favour in forming the Executive Council. Thismight lead to
confrontations.

(iv) Instead of Sixth Schedule status, status of Union Territory may be granted to the Darjeeling Gorkha Hill Council areas and it should be governed by Central
Government.

(v) Special provision with respect to the Darjeeling Gorkha Hill Council areas may be provided by inserting a new Article 371Jin the Constitution.

(vi) Darjeeling Gorkha Hill Council areas should remain a part of the State of West Bengal duly governed by it and no Sixth Schedule status be granted to the area
so as to defuse the prevailing tension in the region.

(vii) Both the demands of Sixth Schedule and separate State of Gorkhaland would mean ultimate partition and disintegration of West Bengal. Both the demands
should be rejected.

(viii) Darjeeling Gorkha Hill Council may be abolished and the Darjeeling District put directly under state administration, with Army protection.

(ix) Clause-VII Indo-Nepal Treaty of 1950 may be repealed to prevent foreign Nepali infiltration.

x) All foreign Nepalese should be identified and pushed back to Nepal, as per the Foreigners Act, 1864 asis being done in the case of illegal Bangladeshi
migrants.

(xi) Border outposts be set up with barbed-wire fencing. Visa be introduced in the Indo-Nepal border asis the case with Bangladesh.

3.9 Committees proposed visit to Darjedling:

3.9.1 Almost all the witnesses representing groups/organi zations who appeared before the Committee and the organi zations/individual s who had sent written memoranda, requested the
Committee to visit Darjeeling to make on the spot study of the area and assess the situation at the ground. Since divergent views had been expressed before the Committee, it unanimously
proposed to visit Darjeeling and Siliguri in its sitting held on 21t January 2008, to assess for itself the actual situation prevailing therein. The Committee also decided to hear the Administrator,
DGHC and the representatives of the Government of West Bengal at Kolkata while returning from Darjeeling. The Committee proposed to undertake the study visit tentatively from 6t to 8th
February, 2008.

3.9.2 Asper practice, the Chairperson had sent aformal request to Hon’ ble Chairman seeking permission for the Committee’ s proposed visit. However, Hon' ble Chairman in his minutes dated
25th January 2008 marked to Secretary General/Secretary referred to a communication dated 24th January 2008 alongwith a report from Darjeeling Police authorities, indicating the prevailing
circumstances and a reguest to review the proposed visit of the Committee. In the said minutes Hon’ ble Chairman suggested that in the given circumstances, it would be appropriate that the
Committee may review the proposed visit.

3.9.3 The note of Hon' ble Chairman based on the report of the Government of West Bengal, Home Department, suggesting that in the context of the circumstances prevailing in Darjeeling, the
proposed visit of the Standing Committee be reviewed, was considered by the Committee in its sitting held on 318t January 2008. As desired by Hon' ble Chairman, the Committee reviewed its
proposed visit to Darjeeling and decided to drop the proposal.

CHAPTER-IV
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Oral Evidence of Administrator, Darjeeling Gorkha Hill Council
4.1  Shri Subhash Ghisingh, Administrator, DGHC who was one of the signatory to Darjeeling Accord 1988 as well as Tripartite Agreement i.e Memorandum of Settlement (MoS) 2005, was
invited to appear before the Committee for evidence.
4.1.1 TheAdministrator, DGHC, stated various issues concerning the Darjeeling Accord and the present Bills. The submissions made by him are briefly as under:-
0] After signing of the MaS, 2005 there has been undue delay in implementing the provisions of MoS leading to non fulfillment of expectations from the leadership;
(i) Sixth Schedule is being opposed by the disgruntled people;
(iii) Only some people have started the movement stating that Sixth Schedule could cause division among various communities of Gorkhas,

(iv)  Thereisinherent fault in the MoS. Reservation for Scheduled Tribes and non-Scheduled Tribes community was opposed (by the Administrator) vehemently at the time
of signing of MoS, Government was told that all 28 constituencies seats should be open to all;

(iv) Any reservation, if required at al, should be confined to the category of 5 members to be nominated by the Governor;

v) Darjeeling being attached to international borders touching Nepal, Bangladesh, China and Bhutan has got strategic and diplomatic significance for the country. Traces
of international spying network have been found which have been accordingly informed to the Government of West Bengal and Government of India;

(vi)  The Administrator, DGHC elaborated the implication of calculative move and mission of international spying network hovering around the Darjeeling having the
ulterior motive of annexing Darjeeling. It wasin this context, Administrator, DGHC wanted the conferment of Sixth Schedule to keep the people of Darjeeling pleased and
integrated with India with the sense of belongingness;

(vii)  Removal of Administrator, DGHC would pave the way for gaining ground by the international spying network who have sinister design and mission;

(viii)  Original demand of GNLF was a separate state of Gorkhaland. However, due to amicable settlement Darjeeling Gorkha Hill Council became the reality which
functioned for 15 to 16 years,

(ix) DGHC practically worked as only a developmental agency for construction work, salary dispensation, as aresult of which political aspirations of the people could not
be fulfilled;

(x) The prevailing emotional outburst of the people of Darjeeling can be attributed to the delay caused in introducing the proposed Billsin the Lok Sabha after signing of
MoS. The Government of West Bengal and the Government of Indiatook undue time to agree to confer the status of Sixth Schedule to Gorkha Hill Council;

(xi) Due to non fulfillment of political aspirations and delay caused in implementation of provisions of M oS frustration among the peopleis mounting. Fuel isbeing added
by international spying network active in the region; traces of armed guerrillatraining in the deep forest going on aong with procurement of arms. The situation in the region
has become expl osive which needs to be tackled with administrative suave and political willingness to give the due to the people of Darjeeling;

(xii)  Sincethe political aspiration of the people of Darjeeling could not be fulfilled with the mechanism of DGHC, he requested the Government that either the existing
DGHC be upgraded by entrusting more power by conferring Sixth Schedule status or special provision under Article 371J of the Constitution may be considered;

(xiii)  To savethe Darjeeling from regional turbulence and falling prey to international spying network, cooperation of Government of India and Government of West Bengal
is essential as DGHC has no power pertaining to Home and Defence;

(xiv)  Opposing the proposed Bills amounts to support to the international spying network. Therefore, conferment of the Sixth Schedule status to the DGHC is the appropriate
route to ward off danger from international spying network;
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8.8 Clausel, enacting Formula, short and title are adopted with some changes which are of consequential or drafting nature, namely, “2007” and ‘Fifty-eighth” to be substituted
by “2008" and “ Fifty-ninth”, whenever these occur.

8.9  The Committee recommendsthat the Constitution (One Hundred and Seventh Amendment) Bill, 2007 and the Sixth Schedule to the Constitution (Amendment) Bill 2007 be
passed taking into account amendments suggested in this chapter and the observations madein Chapter VII.

&
" to beinserted at printing stage.

videRajya Sabha Parliamentary Bulletin Partll No. 44729  dated 11 December, 2007.
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