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' NEW DELHIL

: BT Pubh:.hed nthe Gazette of India E‘(trmrdimr} Part 11, Section-2, ﬂated 14 August 2001
%% Bapya Sabha Parli \menmry Bulletin P'lrl 11, No 39130 dated 7 September 2001

INTRODUCTION

I, the Chairman of the Department-related Parliamentary Standing Committee on Home
Aflairs having been authorised by the Committee to submit the Report en its behalfl, do hereby
present this Eighty-fourth Report of the Committee on the Lokpal Bill, 2001 *.
2

in pursuance of the Rules relating to the Department-related Parliamentary Standing
Committees, the Chairman, Rajya Sabha in consultation with the Speaker, Lok Sabha referred **

the Lokpal Bill, 2001, as introduced in the Lok Sabha on {4 August, 2001 and pending therein, to
the Committee (or examination and report. -

3.0 The Committee considered the Bill in Six 51tt1ngs held on 15 and 19 October, | November
and 4, 11 and 19 December 2001.
3.1

The Committee took oral evidence of the Secretary, Ministry of Personnel Public
Grievances and Pensions in its sitting hekl on 15 October 2001,

3.2 In its sittings held on 19 October, 1 November and 4 and |1 December 2001

, the
Committee had internal deliberations on the various provisions of the Bill.

33 In its sitting held on 11 December 2001
consideration of the Bill.

34 The Committee considered the draft Report in iits.sitting held on 19 December 2001 and

adopted the same. 1t also decided that the evidence tendered before the Comimnitlee may be:laid
on the Table of both the Houses of Parliament.

4.0 In the course of its- dellberatlons the Comm1ttee has made use ofthe Background note on
the Bill received from the Ministry of Personnel, Public Grievances and Pensions, Note on the
Lokpal Bill, 2001 received from Shri Hansraj Bhardwaj, M.P., Erskine May’s Parliamentary
Practice Twenty—second Edition, Butter worth, London, 1997, Flrst Report of the Comutittee on

, the Committee took up clause-by-clause

L {l’

Standards in Public Life (Nolan Committee) 1995, Seventh Report of the Committee on

Standards in Public' Life (Neil Committee) 2000 The Committee took note:.-of the

recommendations of the Committee contained in its Fortleth Report {1997) on Lokpal Bl“ 1996
and Fiftieth Report (1999) on Lokpal Bill, 1998, rephes to queries raised by the Members on the:

The Preventlon of Corruptlon Act 1988 The Com'

1997) .and----i

For fau]lty of reference anc! eonvemence obsenataons and recom

(iai)

PRANAB MUKHERJEE '

: : . L ' y Chauman-:,
. December 19,2001, o : i ' Commzf:ee on Home Aﬂazm‘_- T
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32 The terms “Lokpa! and “Lokayukta”'{vere comed by Dr L M.' Singh
model of Ombua’smcm for redressal of pubhc grlevances" T

' lreland

- pubin: servants tlnn a source Uf \»cakness

REPORT

The Lokpal Bill, 200t (Annexure-I) proposes to put in place a special statutory
institution called Lokpal to inquire inte allegations made in compiaints against certain categories
of public servants (i.e. Prime Minister, present and past Ministers, Ministers of State and Deputy

Ministers of the Union and present and past Members of Parliament) defined as

public
functionaries.

2.0 The term “Lokpal” is the Indian version of "Ombudsman”.
term meaning “one who represents someone else”. In other words, the term means a ‘grievance
man’.  Ombudsman is an official who is appointed lo investigate complaints against the
administration. More specifically, he is an officer who investigates complaints of citizens of

urtfair treatment meted out to them by Government Depmtments and suggests remedy thereof, if
he finds that a complaint 1SJust1ﬁed :

Ombudsman 15 a Swedish

2.1 The concept has Scandinavian origin Sweden s the first country to have rnst1tut:0n of
ombudsman, established by legistature' in 1§09. Other Scandmawan countries followed the

model of Sweden almost after a century. Amongst other countries’, New Zealand was the first
country outside Scandinavia to institute an ombudsman in 1962. ' '

2.2 Office of ombudsman was established under ithe provisions. of constitutlonal law in
Austria, Burkina Faso, Dennnrk Finland, the Netherlands, Poland, -Portugal, ‘Spain and Sweden.

While in the countries’ belonging to Anglo- Sa\con legal tradltlons the office is generally
regutated under-ordinary statute law. \

3.0 The genesis of Indian’ Ombudsman goes baLk Uo 3 Aprll 1963, when Dr B S1nghV1.
(currently  Member of Rajya Sabha and a member ‘of the Committee) pammpatmg in the
discussion on Demands for Grants of the Mmlstry of Law and Justice stressed the ‘need for

setting up of some sort of a Parllamentary Commlssmn o ’the pattern of Ombudsman
Scandinavian counlries. '

3.1 Dr Gajendragadkar, the then Chief Justice of India in his COHVOCRHOU address at lndtan'

Institute of Public Administration (ITPA) in July 1963 had hlghllghted the'néed for Ombudsmanl :
for ventilation of cmzen § gnevances ; ‘

“in.

@s' th‘e-::'lnc'_lial’_l

Netherlands 'lnd Poland !n 19805 Slovcma in 1993 Burklno Fa a.sn

“As in the case ol the administrative . |*1W 5 in the case of public admlmsirlatlml in.peneral, the c()nﬁdem.e ofthe

asset and it may well be tml if an Ombudsman or an authority corrc‘;prmdmz o h|m is appmnted
[I!E?.( Lh(..'l.l' “’T]CV’]HLES

wouid fec1
A of the



a0 The proposed legislation on Lokpal has a chequered history, beginning from the year
lone when the Administrative Reforms Commission (ARC) was set up® by the then President o1

S

S0 e of the ten listed terms of reference of the ARC was “problem of redress of ciiizens
pricvances”. The Commission which was chaired by late Shri Morarji Desai, presented it
aering report an Problems of Redress of Citizen’s Grievances on 20 October, 1966, A drali
i tited as “Lokpal Bill, 1966™ containing ten clauses on the basis of its recommendation.

was appendod to the said report,

3220 ihe Commission had recommended a two-tier mechanism designated as Lokpal at centre
andd one Lokayukta each at State level for redressal of citizens’ grievances. As per the system
recommended by the ARC, the Lokpal shoutd look into complaints against administrative acts of
Ministers and Secretaries to Government at the Centre as well as the States and the Lokayukia,

ane in each State and one at the Centre to look into complaints against the adminisirative acts of

‘ "
olher officials.

340 Asa follow up action to the aforesaid recommendations of ARC, the Union Government
has made seven attempts to introduce the fegislation on Lokpal. All the proposed legislations that
are precursors o the Lokpal Bidl, 2001, were introduced in the Lok Sabha in the years 1968,
(071, 1077, 1985, 1996 and 1998, (See Annexure-1II for chronological events of various Bills).
Fxcent the Bill introduced in the year 1985 (1.e. Lokpal Bill, 1985), which was withdrawn upon
s iroduction, all other Bills lapsed on the dissolution of concerned Lok Sabhas.

1 Owt of seven Bills, five Bills were referred to the Committees of Parliament - three 1o

Tatd

. . = . ¢ . e
Laint Select Committes’ and two to the predecessor Commitiees on Home Affairs'”.

L Though the attempts at federal level to institute Lokpal were unsuccessful for one reason
or uiher, some State Governments have set up Lokayuktas/Upa-Lokayuktas for redressal  of
subhic gricvances against administraive acts of that Government in pursuance of the
recommendations of ARC. The States like Orissa, Maharashtra, Rajasthan and Bihar were the

leaching Stawes' i setting up the inslitution of Lokayuktas. As per the information made

*overnonent of india Notlicanon No.40/3/63-AR (%), 5 January, 1966.

bl repoed thereon was noft presented as Shi Moracii Desai, resigned from Chairmanship of the Cotnmission on jowing the Ui

Catnel as Deputy Prime Minister ont 13 March, 1967,

"erun Repor of ARC an Problems of Redress of Citizen’s Grievances (1999) p 48, (para 28),

Cad Clinredd by Shit MUB Rana, MP (LS) on the Lokpal und Lokayuktas Bilt, 1968, presented 1ts Report on 26 March, 1964
iby Chired by Shir Shyamaidan Mishea, MP (LS) on the Lokpal B, 1997, peesented its Report on 20 July, 1978
et Cliared By Shin Somnath Rath MP (LS) on the Lokpal Bill, 1983, presented its Repost on 6 December, 1988

S ared by Shin Sompal MP(RS) presented its Fortieth Report in the Lokpal Bitl, 1996 on 9 May, 1997,
by haned by sho Pranah Mukherjee, MP (RE) presenced it Filtieth repart on Lokpal Bill, 1998 on 23 February, 1999

Clriasa becine the Liest Sate to ennel the Lokayukia Act e, Lokpal and Lokayukta Act, 1971 which came o force n Oorabe:
i ana anobsicil i August, 1992 Maharashita was the 1irst Stale Lo appoint a Lokayuita by enaciing the Maharashira Fokayukia
did opast b ookl Acy 1971 in September, 1871

[ ]
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available 1o the Committee by the Ministry of Personnel, Public Grievances and Pensions, at
present the institution of Lokayukia/Upa-Lokayuktas are functioning in fifteen States'". The
issue relating to establishment of the institution of Lokayuktas in the remaining States has been
raised in the Writ petition No.26 of 1995 filed by Shri H.D. Shourie, Director, Commoncause
vs Uniou of [ndia filed before Supreme Court and pending with it and is thus sub judice.

4.6 ltway be highlighted that Lokayukla legisiation is not uniform in lndia. The jurisdiction

of Lokayukias over the Members of State Legislatures and Chief Ministers is not also uniform
and can be observed from the accompaying Table

TABLE -1
S1.No. | Name of the State : ' Whether elected | Whether
' representatives | Chiel
upvered ornot | Minister
‘ leovered or
‘ not.
1. Assam : Yes ' No
2. Andhra Pradesh ' ' ' Yes No
3. Bihar : 3 o 1 o No .. J
4. | Gujarat e . o Nfo o b Yes —I-
5. _ | Haryana - - . - : ‘| Yes i Yes
6. Himachal Pradesh C : Yes e Yes
i 7. . | Kamataka L - { Yes | Yes.
8. " | Kerala o B L 1 Yes . Co o] Yes
9. | Madhya Pradesh .~ - INe T T T [Yes
[ 10. | Maharashtra . - . L 1 Np S Ng —k
1 11. | Orissa - No. Coieid Yes
12. | Punjab (with nomenclature as “Lokpal”) | Yes . o Yese
13, | Rajasthan s - : No S ANe b S
14, | Utlar Pradesh o 0 P Y¥es N e '
# 15, | National Capital Tetritory ofDeihl | Yes - - 5

(Source; Ministry anersomre! Fub[rc Gneuances anel Penwonsj‘ Lo

l-_s'b |

. The Lokpal Bll! 2001 has thlrty clauses diwded mto lfour cha

dlscha_rg,e 2 lts Functlons WlthOLl[ fear or faveur

Chairperson-aria Member of Lokpal-shall not be rea"
by an order . made by the President on the groun
mcapap_:_ty after an lnquu’y made by a Commlttee consist

? Assam: Andhra Pradesh, Bih.eir.,., Guj‘a_f.'al'"Haryana,' Himachél Pradesh, Kzirnat_éké, Ker:_i_lrzi, Mac
. Purijab (with nomenclature as Lokpdl)' Rajasthan, Uttar Pradesh, National Capital Territory of‘Dd'_n‘_




(1)

{iv)

(v

v

(Vi)

of Inclia, two other Judges of the Supreme Court next to the Chief Justice
seniority in which the Chairman or Member, as the case may be, had been
informed of the charges against him and given a reasonabie opportunity of ey
heard in respect of those charges.

To enabic the Lokpal w function effectively and In a quasi-judicial manner, the
powers of he civil court in respect of summoning and enforcing the attendancy
of auy person and examining him on oath, requiring the discovery and production
of any document and recetving evidence, etc. have been conferred on the Lokpal.

The Chairperson and other Members shall be appointed by the President by
warrant under his hand and seal on the recommendations of a Screening
Committee consisting of the Vice-President of India, as Chairman, prime
Minister, Speaker of the House of the People, the Minister in charge of the
Ministry of Home Affairs in the Government of India, Leader of the House other
than the House in which the Prime Minister is a Member of Parliament, e
leader of Opposition in the House of the People and Leader of Oppesition in
Council of States, as members.

The Members of Parliament, Prime Minister and Ministers have been brought
within the purview of the Bill but other constitufional functionaries such as
Judges of the Supreme Couwrt, the Chief Election Commissioner, Election
Commissioners; etc. have been kept out of the purview of the Bill,

The Lokpal will inquire into complaints alleging that a public functionary as
defined in the Bill has committed an offence punishable under the Prevention of
Corruption Act, 1988 and the expression “pubiic functionary” covers the Prime
Minister, the Ministers, the Ministers of State, the Deputy Ministers and the
Members of Pailiament.

The Bill also seeks to make special provisions for discouraging frivoious, and
false complaints.

S0 The Lokpal Bill, 2001 is modelied on the basis of recommendations/observations of 1he
Ceiuiiiles as contained inits Fiftieth Report on Lokpal Bill, 1998,

D e carlier Comminee had suggested re-examination  of seven clauses out of thirty two
clauses  of e Lokpat Bill, 1998, the basic issues raised in thal Reporl hovered around the

totlowing points:-

{11}

{131}

Raticnality of bringing Members of Parliament within the purview ol the Lok pai,
in view of the Supreme Court judgement in the case of Shri P.V. Nuarsunha Ruo
Vs, Stale, wherein the court has held MPs and MLAs as public servanis who
could be prosecuted under the Prevention of Corruption (PC) Act, 1988,

Views and recommendations of the Commitice of Privileges of Lok Sabha
regarding procedure to be followed by Lokpal in investigating cases ol
corruption against Members of Parliament under the PC Act; and

Views of Bthics Commitiee of the Rajya Sabha wherein it had not favoured ihe
idea of subjecting the Members to the disciplinary authority of an agency outside
the jurisciction of the House.

| b Secretary (Personnel) in lits deposition before the Committee on 15 October 200

ek stied that the Government while Gnalising Lokpa! Biti, 2001 on the lines of Lokpal Bl
Sauy constitwed a Group ol Ministers (GOM) to consider certain issues Le. implications ol the
Dclusion of Prime Minister within the purview of Lokpal and the question of bringing Members
O Partinmient within the ambit of the Lokpal. The Government also took into consideration the
three basic wssues mentioned i para 5.1.7 and decided that clause 18 of Lokpal il 1594

4



' = -mtroduced from 1977 Onwa: ds. Rest of the Bl“S in thelr clause 2 ha'

prOposed leglslatlons fromi the Mlmstry The Mlmstry in its reply has Teco
1" three existing grievances mechanisms i.e. (i) Internal Grievance Redress 1

6.2.1 Tt may be highlightsd that the first two Bills (1968, 197‘1) had the provtsmns

- functionary™ was used to denote Ministers, MPs and even the Prlme M:mster

relating to declaration  of assets and lLabiiities by
included 1 the 2001 Bill and other consequential
Lokpal Bill,2001.

the Members of Parliament should not be
‘amendments have also been reflected in

5.1.3  The Commiltee of Priviteges (Lleventh Lok Sabha) ( under the Chairmanship of Dr.
Mallikarjun)in its Report on “Ethics, Standards in Public Life, Privileges, Facilities to Members
and Other Related Matters” (1997) was of the opinion that Lokpal may be empowered to deal
with only those complaints falling under the provisions.of Prevention of Corruption Act, 1988.
After imvestigation on those complaints, Lokpal may forward its Report 1o the Speaker, Lok
Sabha, who may refer the same to the Committees on Bthics and Privileges for suggesting action.

The Committee in turn may reporl back to the Speaker with its suggestion and actions in such
matters. The said report had not been adopted by the Lok Sabha,

5.1.4  The First Report of Ethics Comunittee of Rajya Sabha; was presented to that House on §
December 1988, The Report had been adopted by the Rajya Sabha 15 December 1999, The
Committee did not favour the idea of subjecting the Members to any d:scnplmary autharity of an

agency outside the jurisdiction of the House. Moreover, the Committee was in favour of making
the Ethics Commitlee a permanent lnstltutlon of the Ra|y'1 Sabha .

5.1.5  Inregard to the issue of the rationality of bringing MPs within the purview of Lokpql the

Secretary informed the Committee that the malier was deliberated upon by the Group of
Ministers, which recommended exclusion of the MPs from the purview of Lokpal to the
Government. But the Cabinet decided to retain the MPs alongwith the Prime Minister within the
ambit of Lokpal. However, the Cabinet in conformity with the recommendation of the Group of

Ministers had agreed to delete Clause 18 of Lokpal Bill, 1998 which has the prowsmn about the
declaration of assets by the Members of Parliament,

6.0 - The Lekpal Bill, 2001 is the eighth attempt in a series by the Go‘.fernmentl to establish
the institution of Lokpat at the federal level during the last four decades. Upon a perusaE of all
eight Government Bills, t appears to the Committee that there is perceptlble shift inthe central
focus of the legislation from the issue of redressal of public grievances te corruptton at high
places, This radical departure can be observed from the Lokpal Bill, 1977 and Bills ntroduced
thereafier which have no provision for redressal of citizens’ grievances and ‘thereby stnpped off.

l_LQkp"L_] its intrinsic "concept. In the first two Bills ( Lokpal and: Lokayuktas Bill, 1968 and '

Lokpal and Lokayktas Bill, 1971) clause 2 contained deﬂmtlon of the terms “grie
‘maladministrations’ whu:h were conspicuously  missing ~ in’ the"proposed

“Ministry/Department (i) External. Grievance Redressal. M"lO
- Administrative - Reform and Public- Grievances; and (m) Dlrectorate
f'Cablnet Secretanat withiout answerlng the query thhe Commlttee

: Terx itories, in addmon to Ministers of the Umon were bIOLtht wnthm the: ambwt ofLokpaI wlulstf": 3
o Government Servants were excluded from its purview, as clearly. env151ged 11 the 19?7 Bl]l

Ministers of the Union and Government Servants under the purview Gf Lokpml"'
“pubiic servant” was used to denote them. But the 1977 Bill used the te.r
aliv 1o denote Ministers, MPs and Chief Ministers. In subsequent

" Si¢ times Private dember Bills were also introduced in Lok Sabha in 1967, 1577 1982, 1983 1934 and 1993 ﬁYSI attempl bnma .
by Shii Pratap Keshari Deo [ollowed by Shri Ram Jethmalani. = :




sumviews of Lokpal extends to the Prime Minister and the Members of Parliament has been
aivert i the accompanying table Bill-wise:-

TABLE - 11

Inclusion/Txclusion of the Prime Minister and Members of Parliament
within the ambit of Lokpal ( Bill-wise)

| SL.No. | Title of the Bill Whether Prime | Whether MI's \
Minister covered or

covered or not not |

| The Lokpal and Lokayukias Bill, 1968 No No - r
2. | The Lokpal and Lokayuksas Bill, 1971 No No
"3 | The Lokpal Bili, 1977 No Yes o
| 4| The Lokpal Bill, 1985 No No o
"5 T The Lokpal BIlT, 1989 Yos No |
"(f | The Lokpail Bill, 1996 - Yes Yes
j 7. | The Lokpal Bill, 1998 Yes Yes _.
8. The Lokpal Bill, 2001 Yes Yes J

(Source Minisiry of Personnel, Public Grievances und pensions)

6540 The Commitiee wishes 1o point out  that the Members of Parliament have been declared
s public servants in the case P.V. Narasimha Rao versus State, JT 1998(3) S.C318, by the
Supretie Court although the definition laid down in Section 21 of the Indian Penal Code or
Section 2ic) of the Prevention of Corruption (PC) Act, 1988 implicitely mention about them
Phe Comnittee wanted o know  the rationale for using the term “public functionary” tor the
Members of Parliament, who have been  declared as public servant by the Supreme Courn and
canb be tried under the P.C. Act, 1988, like other Government Servants, by the ordinary Court ot
Law, S, in the Committee’s view, the Members of Parliament, as a consequence, would be
subjected o one more  enquiring  agency ie. Lokpal, in addition to  the Central Bureau of
mvestipation/Police, Bthics/Privileges Committee of respective Houses, whereas public servanil
comntitiing offences under P.C. Act, 1988 would be subjected to only one investigating agency
e PolicesCBL From that angle, the Committee wanted to know whether subjecting Members of
Parhament 1o multiplicity of authorities would not violate the principle of equality before law
(Article 14hyor whether it would not run contrary to the spirit of Article 20 of the Constitution.

6.3 1 The Ministry in its written submission has stated that the term “public functionary™ iy
used in the Bill to distinguish certain category of public servants from the rest of the public
servants. The term “public functionary” is used for limited purpose of conducting enquiries by
I okpal. Further, Lokpal is not a prosecuting agency rather it is a fact-finding body  The
Apprapriate action is to be taken as per the normal law of the land after Lokpal submits s
Gwpry repori to the competent authority as prescribed in the Bill. Therefore, the ingury by
Dehpal o the allegations against Members of Parliament is not violative of the principle of
oy

» 41 Thoueh the Committes understands that Members of Pariiament are public servanis v
wenests |, vel on the issue of keeping the Members of Parilament within the ambit of the Fokpal,
Jeecoent views were expressed. One strand of view was that the Members of Parliament should

6



i)

s

o

not be brought within the ambit of Lokpal as

(i) it would subject them to the authority of an agency, other than the {ouse, which
enjoyed broad autonomy under the scheme of Constitution and may amount to

encroachment  upon the authority, autonomy, privileges and dignity of
Parhiament;

{11} it would make them subject to multiplicity of authorities ~Ethics/Privileges
Commitlees of the House, Police/CBI, Court of Law, Lokpal;

(i) they may be made to appear before Sf:cori(l Class Magistrate as the Supreme
Court has power to transfer cases fromthe Lo’kpal to the Coutt of Sessions in

accordance with clause 22 of the Bill, which may lmplnge upon the dlgmty and
privileges of Members and thereby of the House; and

(iv}  the proposed legislation does not prov;de safeguards nor any safeguard exists to
protect the Members of Parliament from simultanecus 1nvesttg’1t10n by Pohce/
CBI and inquiry by Lokpal for the same offence

This strand of opinion was supported by the Suggest'ibh that instead of keeping 'Merh'b'érs of
Parliament within the ambit of Lokpal, they should be under the Privileges/ Ethics Cotnmittees of

their respeciive Houses as precedents galore’ where the ﬁmctlomng of those Commlttees were
better than any Commissions of Inquiry.

6.3.3  The other strand of opinicn was that the Members of Parl:ament were accountable to the =

publlt. and should be brought within the ambit of the Lokpa] “Fhey felt the need for Lokpal due e |
to the following reasons: :

(i) . .generai _perception ‘about prevalence of corruptlon amongst Members of'-_g-.-‘.
- Parliament espemally after Jharkhand Muktl Morcha
undtsputedly low and-areheld so in pubhc esteem.

* eroded as it 15 the creatlon of Parlmment and’ wou
Bxpert body s T . TRE AT

"-"-;_headed by Shn\'&l P Smgh through-the Lokpal Blll 1989
e Pﬂme Mlmster have been proposed o, be placed Lmder tlie pu‘

=Com1mttee dehberated at !ength oni the 1mpl|catlons OF brm ing th
"within the purview of 'Lokpal, Wh_it:h privy to so r_nany'; sec'r‘e}t" ang
importance/interest. . e S :

642 One group of opinion was that the Prime Mirister being p'tivj:f

not be brought under the JLlI’ISdlCthn of Lokpal, as the (..Ol‘lStltthlOI’la
“motion is availablé  in the Lok Sabha for removmg : “him” Thev
~ " Minister could function, when allegations were brought to the notit
©initiates injury. Furthermore , situations may arise, where opposition :
“of the Prime Minister pending inquiry by Lokpal. That would brmg
it lset up evolved during last fifty two years.




bes Lhe other strand of opinion was that no one is above the law of the land and the Prime
Wiimister, thus, sheuld be brought within the purview of Lokpal. A view amongst this section was
that the Prime Minister may be brought within the ambit of Lokpal with some sort of checks and
batances - providing concurrence of the President of India for initiating inquiry against him by
Fakpal.

n 5.0 The Committee also deliberated on the issue of extending the jurisdiction of Lokpal 1o the
wadiciary. The Commilttee feels that the judiciary is not as clean and as respectable as it used 1o
be i the past. Their accountability has been insulated by the deterrence of the inherent power of
judiciary e contempt of the Court. The Supreme Court has evolved safeguards {or the judges
with the pronouncement of its judgment in K. Veeraswamy vs Union of India and others (1999,
mterms  of which no FIR could be registered against a Judge of 2 High Court, Chief Justice of a
High Court or Judge of the Supreme Court without the clearance of the Chief Jusiice of India and
sanctions for launching prosecution against them could not be granted by the President of India
withaut the concurrence of the Chief Justice of India. In the light thereof, the Commitlee is of
the view that judiciary ought to be made accountable to the public for their conduct.

6.5.1  While referring to one of the observations of the ARC that in the discretionary field,
matters involving acts of justice or injustice, corruption or favoritism were to be inquired into by
the Lokpal, a view was expressed that since the judiciary had been at times passing orders in a
discretionary manner, it should be brought under the Lokpal. One section of opinion was that the
ambit of Lokpal should be broadbased enough to cover Judges including Chief Justice of India.
It was aiso felt that the Chief Justice of India may be brought within the ambit of Lokpal with
some checks and balances i.e. by making the President of India as sanctioning authority for
eranting permission for initiation of inquiry by Lokpal.

052 The other section of opinion desires that since in the scheme of the present Bill, Judges
would not fit in, another piece of legislation may be brought to make the Judges accountable.

653  The Committee was, however, of the unanimous view that a separate legislation may
e brought ferwavd to set up appropriate institutional mechanism to ensure accountibility

of Judges.

FRs Be that as it may, the Committee regards the Bill as an half -baked measure and
which contains the following serious anomalies and inconsistencies which needed to be
addressed before enacting the taw on Lokpal:-

(i} Connotations of the two terms i.e. ‘Public functionary’ and ‘complaint’
detailed in clause 2 of the Bill are incoherent with the scheme of Bill to the
extent that complaint against the offences under the PC Act, 1988 have to be
investigated not inquired. Further inquisitioning ot the said offences
committed by public functionaries (who have been declared as public
servant by the Supreme Court) by the Lokpal put the publie functionaries in
double jeopardy vis-a-vis public servant (bureaucrats ), and is therefore,
against the principle of equality before the law.

(1) The term “public functionary” in the Bill included those who have been
declared as ‘public servant’ by the Supreme Court and has not been
explained, rationale of using the term ‘public functionary’ in the place of
‘public servant’.

(i1} The term ‘inquiry’ had not been defined in the Bill whereas the inquiry as
defined by Cr.P.C. meant inquiry by a Magistrate.

A1v) Inquiry into the complaint under the PC Act, 1988 by Lokpal as euvisaged

under clause 16 of the Bill may create a situation where two paraliel
authorities would be inquiring and investigating into the same offence as the
Magistrate and Police were not duty bound to keep the complaint pending
till the matter was (inalised by the Lokpal and the provisions of Chapters
XIT and XV of the Cr. P.C. could not be kept in abeyance during that

8
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“brought W1thm the pmwew of Lokpal,” a point was raised whether the’ MPs, the’
“constitutional bodies or not.” The Secretary {Persorinel) in reply has stated that the B:

period.

{v) Provisions in-the Bill particularly in Clauses 10 to 17 were a queer mixture
of provisions of Commissions of Inquiry Act, 1952 and Code of Civil
Procedure, 1908, 1t amounted to civil trial of corruption cases by an inquiry
officer which ought to have been done by an investigating officer.

(vi) Taking evidence on oath at inquiry stage by the Lokpal  (which is usually
done at the time of trial) amounts to putting the cart before the horse.

(vii) Further the Lokpal canuot compel a person who is not willing to appear
before him bat is willing to give evidence before the Court of Law.

(viii)  The Legislation has dangerous portend by clubbing provisions of
Commissions of Inguiry Act with the provision. of Code of Criminal

Procedure.

{ix) The Lokpdl has no nexus with Par‘lmment as has been the Swedish
Ombudsman and Parliamentary Commissioner in UK.

(x) The Legislation does not  address public grievances; rather focusses its

attention on bribery and corruption at high places,

(xi) Ranks of Officers to assist Lokpal in conducting i inquiry are not specitied in
the Bill.

8.0 The Committee considered amendments (Annexure —IIT) moved by a member of the
Committee, while taking up clause-by-clause consideration of the Bill in its sitting held on |1
December 2001 in the presentation of Secretary {Personnel) and representatives of Leglslatwe
Department and Department of Legal Affairs who clarified certain queries ofthg_Commlttee‘

Clause 2
8.1.0  The clause seeks to define certain expressions used in the Bill.

8.1.1 While drawing attention to the _|L1stlﬁcat10n given by the Ministry for not mcludmg the

- judiciary within the ambit of the definition of public functionary that since the Lokpal was a Tact-

finding and a non-constitutional body, the constitutional functionaries (Judges) could not be

“were

45 not
exhaustive as far as public functionaries were concerned. It. covered -some of the- const:tutlonal

bodies included in the cief‘inﬂton of public functionaries. The replles Gf ‘the Mlmstry are

incohereat and do not convince the Commlttee

8.1.2 The Commlttee, however, a(lopted the clause wrthout any ch.mge

Cliuise 3 I

as members of Lokpal The Secretary (Personne[) Lhraﬁed that cons:denng

alongwith sitting Judges to be members of Lokpal was to have a wider CllOiCe and appomlment
of serving Judges would not affect pendency of cases. S

©. 822 The Committee, however, adopted the clause without zlny-c-.!¥.:a[¥.g(?fz R

Clause 4

8.3.0  The clause seeks to provide for the appomtment of Cha:rperson and Members fLokpai

retlred Judges ~

on the basis of recommendations of a high profile screening’ Committes c0n51stmg o _thé Vige-~ 7 &
“President OF lndla the Prime Minister, the Speaker of the House of thr:: Peop!e the Mlmster in-




Churae of Minstry ot Home Affairs in the Government of India, the Leader of the House othier
ar the House in which e Prime Minister is a member of Parhament, the Leader of the
Oipposition 10 the House of the People and the Leader of the Opposition in the Council of Siates.
S 10 A point was raised about the necessity of consultation with the Chief Justice of India in
the case of appoiniment of Lokpal , as the high profile collegium headed by the second citizen ol
e country would make recommendations for the appointment of the same.

8 52 Uhe Sceretary clarified that the screening committee had no representation from Judiciary

andd the consnltation with Chief Justice of {ndia was required in case of appointiment of sithing
Judges ot *he Supreme Court or Chief Justice of High Court , as Chairperson or members of

Lokpal .
8.3.3.  The Committee, however, adopted the clanse witﬁoxxt any change.

Clause 5

5.0 The clause seeks to provide that the Chairperson and the Members shall be inetigible 1o

tald other offices.

8.4.1  The Committee adopted the clause without any change.

Clause 6

850 The clause deals with the term of office and other conditions of service of the
Chalrperson and Members of the Lokpal. The conditions of service, salary, allowances and
penston ol the Chairperson shall be the same as those of the Chief Justice of India and of vther
Members as these of a Judge of the Supreme Court.

8.5.1  The Committee adopied the clause without any change.

Clause 7
S0 The cluuse deals with the removal of Chairperson and Members,
Wl Fhe Commitlee adopted the clause without any change.
Clause 8
870 The clause seeks to provide that the senior-most Member shall act as the Chairperson or

atscharee his functions in certain circumstances.

%.7.1  The Committee adopted the clause without any change.

Clause 9

B850 The clause deals with the staft of the Lokpal and the powers of the Lokpal to utilize the

servives, (ofer alia, of any wvestigating agencies of the Central Government or State Governimen!
andd of fhe seevices of any other persons or agencies. '

841 The Committee observed that the staff of the Lokpal could be used for collection of
ceidence and muking inquiry. The Committee was of the view that it may not be proper
for (he Lokpal to utilise the services of persons or agencies other than those of Central
Governtaend or State Government, keeping in view the fact that it would Inquire into
complaints against top public functionaries i.e. the PM, Ministers and MPs. Therefore, the

10
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L may. ﬂle a compiamt which shall be m the prescnbed form and _'h

. --junderlal\mg whlch 15 establlshed by or under a Centr‘a! Provmotal

- controlled, or financed wholly or- substantlally by: funds provtded dlr
_ 'Centr'tl (_.overnmenl ora State Government

- should be {reated as “public servant” for the purposes of sub-clause (- l)
L8 3

. in sub- section (c) of the Etplanarmn hel()w sub- Cl.\use (1) may be : ©

_._the apptoprmte authority is satlsﬁed that 1t 1s necessary so to do, treat

Committee recommended for deletion of sub-clause (2).(ii) so as to remove the provision
for securing  the services, of any other person or agency, by the Lokpal. The Committee

also recommended that LUIISL(]UL‘H[IJI dmendments in sub clauses (3) and (4} um) be carried
out. :

8.8.2  The Committee ndopted the clause as ﬂmend:ed.

Clau\e 10

8.9.0 The clause deals with thejurlsdlctlon of [he Lokpal, Sub Clduse (l) seeks Lo prowde that
the Lokpal may inguire into any matter involved in,:or arising from or connecled with any.
allegalion made in a complaint. Sub-Clause (2) seeks to provide that the Lokpal may inquire into
any act or conduct of any person other than a public functionary ifit considers necessary to do so
for the purposes of its iniquiry into any allegation. Sub-clause (3) seeks to provide that no matter '

in respect of which a complaint may be made under the ploposed enactment shall be referred for
inguiry under the Commissionsof Inquiry Act, 1952,

8.9.1 The Committee udopte(l the clause without any change.

C'Icmse 1r

8.10.0 The clause seeks to provide that the Lokpal shail not mqmre intg’ any rnatter LOTlLEl'an

oany person if the Chairperson or any other Member has any bias in respect of such matter or

person. The clause also seeks to provide that the Tokpal shall not inquire into- any complamt

made after the expiry of a period of ten years from- thejdate on Whlch the offence mentloned in
such a complaint is alleged to have been cornmltted

8.10.1 The Committee adopted the clause wi'thm_lt arty change. "

Clause 12

8110 The clause seeks to provide that any person « other thana pub < servant‘as efined therein '

‘ar undtrtakmfr which was funded dlrectlv by the Central Governrﬁent

ALL()rdlllgh, the Committee recommended tlmt the wo rds “or indirectly” appea rmg

8.1+ 4 7 Sub-clause (4) provides that a letter written 1o the Lakpal, 2
appropriaie authority, as defined in the Explandtion” below sub-clause (s
or otherplace of custody or in any. asylum or other place for insane pers

il



oo aceordance with the provisions of clanse 12,

[RRFEEN:
$p o Phe Committee was of the view thal only the Lokpal and no other auihority shouli
be entitled o receive leiters from persons in jail, custody, asylum, etc.
K000 Accordingly, the Committee recommended that the words “or, as the case may be.
to the appropriate authority”, wherever these occur in sub-clause (1) may be deleted. The
{ ommittee further recommended that consequential amendments may be carvied out in
subi-cliuse (3). The Committee also recommendedt deletion of Explanation below sub-clause
{31 ay it would become redundant in the light of amendments suggesied in sub-cluuses (43
anmd (3.
5107 The Committee adopted the clause as amended,

Clause 13
5120 The clause deals with the preliminary scrutiny of complaints by the Lokpal

120 The Committee adopted the clause without any change.

Clauise 14

8130 e clause seeks to provide for the procedure for making inquiries into the complaints by
the Lokpal. This clause also seeks to provide that the Lokpal shall complete the inquiry within
six months {rom the date of the receipt of the complaint, which could be extended for a further
period of six months by the Lokpal for reasons to be recorded in writing. ‘

%131 The Committee adopted the clause without any change.

Ciause 15

£ 00 The clause seeks to provide that the Lokpal shall have all the powers of a civil court
resnect of summoning and enforcing the attendance, receiving evidence and issuing comunissions
ior the examination of witnesses or documents, etc. This Clause also seeks 1o provide that tiw
proceedings Lofure the Lokpal shall be deemed to be judicial proceedings within the meanng
seetion U3 of the Indian Penal code, ‘ i
Y1 The Committee recommended deletion of sub-section (B)(v) of sub-clause (1) regarding
Listing OF conumission for the examination of witnesses or documents as the Commitiee lelt tiai
ihe demeanor of the witness could be betier observed by the Lokpal itself,

142 The Committee adopted the ciause as amended.
Clause 16
5130 The clause seeks to confer powers of search and seizure on the Lokpal.

Y137 The Committee adopted the clanse without any change.

Clause 17

i The clause relates to reports of the Lokpal and action taken thereon. Sub-clause (1)
secks Lo provide that after inguiry the Lokpal shall communicates its findings 1o the complainant,
e pubiic functionary and the competent authority. This clause also seeks to provide that the
aninl consotidated report shall be presented by the Lokpal to the President on the administration
sl the propesed enactment.

Sorelt The Comemittee adopted the clanse without any change.



i 8 21 2 Accordmgly,the Commlttee recommende_

S 8 22 f. l"he C.[dLlSE Seeks to prowde for the conferment of addltlonal functl@nq by the B

. 8230
oo affected shall be afforded an opportunity of bemg heard

_ 8 23.1 The Commlttee adopted the clause thhout any Lh'mge

Clause 18

8.17.0 The clause seeks to provide that the salaries, allowances and pensions payable to th
Chairperson and Members of the Lokpal shall be charged on the Consolidated Fund of India.

8.17.1 The Committee adopted the clause without any change.
Clause 19

8.18.0 The clause seeks to provide for pumshment for intentional msult or interruption lo the
Lokpal. :

8.18.1 The Committee adopted the ¢lause without any change.

Clause 2()

8.19.0 The clause seeks o conler powers on the Lokpal to try summarily and puntsh 111096
persons who intentionally offers any insult, or causes any mterl uption, to the Lokpal.

8.19.1 The Comnmittee adopted tlhe clause without any chnnge.
Clause 21

8.20.0 The clause seeks to provide for the d15posa! of deposxts made by the complamants under
clause 12. This clause also seeks to provide for act:on to be taken by the Lokpal in the case of

- ma!afde complamts

8.20.1 The Committee adopted the clause wathout zmy change

Clause 22

821.0 THe clause - plDVldES for apphcatlon DF certam prowsmns of the Code of Cnmmal 3
- Procedure, 1973 to the proceedings before the Lokpa]

.82[1

L 1 tlon 0[' the entire cl

N
= "_._:Clame 23

the Lokpa

8221 The Ccnﬁmittee adopted the cla'uSé'\;rit'lmut azny change.

C[nuse 24

The clwuse provides that if at any stage ofmquu\ any person 1. llkelw to be pre'udlctallv.:

The Commlttee took exceptlon to the prowsmn for tmnsferrmg ‘cases from-Lokpalf'.' e
. m Court ofSessmns in qccordance wnth sect-'on 406- of Cr PC.-




Clause 23

G100 The clause provides for protection from legal proceedings, ete., for the action wker 1

:‘__f.:ﬂki “li’\jh

5.24.1 The Comumitiee adopted the clause without any change.

Cluyse 26
X 0n 0 The clause deats with the delegation of certain powers by the Lokpal.
825 1 Fhe Committee recommended deletion of the words “and agencies” occurring in
the clanse as ¢ consequence of the amendment suggested by itin clanse 9 (2).

8232 The Committee adopted the clanse as amended.

Clause 27
§.25.0  The clause seeks to confer power on the President to make rules.

8.26.1 The Committee adopted the clause without any change,

Clause 28

8.27.0 The clause makes it clear that the Lokpal shall not have any jurisdiction to conduct any
mguiry into any allegation against or any act or conduct of the President, the Vice-President or
the Speaker of the Fouse of the People, the Chief Justice or any other Judge of the Supremec
Court, the Comptroller and Auditor-General of [ndia, the Chief Election Commissioner or other
Flection Commissioners or the Chairman or any other Member of the Union Public Service
Connmission. talso provides that the Lokpal shall not make any inquiry upon its own knowlcdye
v ndarmation,

8271 The Committee adopted the clause without any change.

Clause 29

5280 The clause provides that the provisions of the proposed enactment shall not affect the
astitution of, or the continuance of functioning or exercise of powers by, any Commission ol
Inguiry appointed under the Commissions of Inquiry Act, 1952 before the coming into force of
the provisions of the proposed enactment,

8.2% 1 The Committee adopted the claase without any change.

Cluuse 30

8700 The clause secks to make a consequential amendment in the Commissions of Inquiry Act,

juxl

g0 1 The Committee adopted the clause without any change.

Schedule

550 T'he Schedule appended to the Bill contuins the oath to be taken by Chairperson or

AN

Pieinbers of Lokpal.



8.30.1 The Schedule to the Bill was adopted without any clange,
Clause I, the Lnacting Formula and the Title

831 Clause 1, the Lnacting Formula and the Title were adopted withpui any change.

9.0 The Committee recommends that the Bill may be passed g reported by it,

XXXXXXXX
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